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(ii) A bona fide and reasonable appli-
cation fee; and

(iii) A bona fide and reasonable fee
for housing counseling services; and

(6) The creditor complies with all
other applicable requirements of this
part in connection with the trans-
action, including without limitation
the disclosures required by §1026.18.

[76 FR 79772, Dec. 22, 2011, as amended at 78
FR 80107, Dec. 31, 2013]

§1026.4 Finance charge.

(a) Definition. The finance charge is
the cost of consumer credit as a dollar
amount. It includes any charge payable
directly or indirectly by the consumer
and imposed directly or indirectly by
the creditor as an incident to or a con-
dition of the extension of credit. It
does not include any charge of a type
payable in a comparable cash trans-
action.

(1) Charges by third parties. The fi-
nance charge includes fees and
amounts charged by someone other
than the creditor, unless otherwise ex-
cluded under this section, if the cred-
itor:

(i) Requires the use of a third party
as a condition of or an incident to the
extension of credit, even if the con-
sumer can choose the third party; or

(ii) Retains a portion of the third-
party charge, to the extent of the por-
tion retained.

(2) Special rule; closing agent charges.
Fees charged by a third party that con-
ducts the loan closing (such as a settle-
ment agent, attorney, or escrow or
title company) are finance charges
only if the creditor:

(i) Requires the particular services
for which the consumer is charged;

(ii) Requires the imposition of the
charge; or

(iii) Retains a portion of the third-
party charge, to the extent of the por-
tion retained.

(3) Special rule; mortgage broker fees.
Fees charged by a mortgage broker (in-
cluding fees paid by the consumer di-
rectly to the broker or to the creditor
for delivery to the broker) are finance
charges even if the creditor does not
require the consumer to use a mort-
gage broker and even if the creditor
does not retain any portion of the
charge.
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(b) Examples of finance charges. The fi-
nance charge includes the following
types of charges, except for charges
specifically excluded by paragraphs (c)
through (e) of this section:

(1) Interest, time price differential,
and any amount payable under an add-
on or discount system of additional
charges.

(2) Service, transaction, activity, and
carrying charges, including any charge
imposed on a checking or other trans-
action account to the extent that the
charge exceeds the charge for a similar
account without a credit feature.

(3) Points, loan fees, assumption fees,
finder’s fees, and similar charges.

(4) Appraisal, investigation, and cred-
it report fees.

(5) Premiums or other charges for
any guarantee or insurance protecting
the creditor against the consumer’s de-
fault or other credit loss.

(6) Charges imposed on a creditor by
another person for purchasing or ac-
cepting a consumer’s obligation, if the
consumer is required to pay the
charges in cash, as an addition to the
obligation, or as a deduction from the
proceeds of the obligation.

(7) Premiums or other charges for
credit life, accident, health, or loss-of-
income insurance, written in connec-
tion with a credit transaction.

(8) Premiums or other charges for in-
surance against loss of or damage to
property, or against liability arising
out of the ownership or use of property,
written in connection with a credit
transaction.

(9) Discounts for the purpose of in-
ducing payment by a means other than
the use of credit.

(10) Charges or premiums paid for
debt cancellation or debt suspension
coverage written in connection with a
credit transaction, whether or not the
coverage is insurance under applicable
law.

(c) Charges excluded from the finance
charge. The following charges are not
finance charges:

(1) Application fees charged to all ap-
plicants for credit, whether or not
credit is actually extended.

(2) Charges for actual unanticipated
late payment, for exceeding a credit
limit, or for delinquency, default, or a
similar occurrence.
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(3) Charges imposed by a financial in-
stitution for paying items that over-
draw an account, unless the payment
of such items and the imposition of the
charge were previously agreed upon in
writing.

(4) Fees charged for participation in a
credit plan, whether assessed on an an-
nual or other periodic basis.

(5) Seller’s points.

(6) Interest forfeited as a result of an
interest reduction required by law on a
time deposit used as security for an ex-
tension of credit.

(7T) Real-estate related fees. The fol-
lowing fees in a transaction secured by
real property or in a residential mort-
gage transaction, if the fees are bona
fide and reasonable in amount:

(i) Fees for title examination, ab-
stract of title, title insurance, property
survey, and similar purposes.

(ii) Fees for preparing loan-related
documents, such as deeds, mortgages,
and reconveyance or settlement docu-
ments.

(iii) Notary and credit-report fees.

(iv) Property appraisal fees or fees
for inspections to assess the value or
condition of the property if the service
is performed prior to closing, including
fees related to pest-infestation or
flood-hazard determinations.

(v) Amounts required to be paid into
escrow or trustee accounts if the
amounts would not otherwise be in-
cluded in the finance charge.

(8) Discounts offered to induce pay-
ment for a purchase by cash, check, or
other means, as provided in section
167(b) of the Act.

(d) Insurance and debt cancellation and
debt suspension coverage—(1) Voluntary
credit insurance premiums. Premiums for
credit life, accident, health, or loss-of-
income insurance may be excluded
from the finance charge if the fol-
lowing conditions are met:

(i) The insurance coverage is not re-
quired by the creditor, and this fact is
disclosed in writing.

(ii) The premium for the initial term
of insurance coverage is disclosed in
writing. If the term of insurance is less
than the term of the transaction, the
term of insurance also shall be dis-
closed. The premium may be disclosed
on a unit-cost basis only in open-end
credit transactions, closed-end credit
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transactions by mail or telephone
under §1026.17(g), and certain closed-
end credit transactions involving an in-
surance plan that limits the total
amount of indebtedness subject to cov-
erage.

(iii) The consumer signs or initials an
affirmative written request for the in-
surance after receiving the disclosures
specified in this paragraph, except as
provided in paragraph (d)(4) of this sec-
tion. Any consumer in the transaction
may sign or initial the request.

(2) Property insurance premiums. Pre-
miums for insurance against loss of or
damage to property, or against liabil-
ity arising out of the ownership or use
of property, including single interest
insurance if the insurer waives all
right of subrogation against the con-
sumer, may be excluded from the fi-
nance charge if the following condi-
tions are met:

(i) The insurance coverage may be
obtained from a person of the con-
sumer’s choice, and this fact is dis-
closed. (A creditor may reserve the
right to refuse to accept, for reasonable
cause, an insurer offered by the con-
sumer.)

(ii) If the coverage is obtained from
or through the creditor, the premium
for the initial term of insurance cov-
erage shall be disclosed. If the term of
insurance is less than the term of the
transaction, the term of insurance
shall also be disclosed. The premium
may be disclosed on a unit-cost basis
only in open-end credit transactions,
closed-end credit transactions by mail
or telephone under §1026.17(g), and cer-
tain closed-end credit transactions in-
volving an insurance plan that limits
the total amount of indebtedness sub-
ject to coverage.

(3) Voluntary debt cancellation or debt
suspension fees. Charges or premiums
paid for debt cancellation coverage for
amounts exceeding the value of the
collateral securing the obligation or
for debt cancellation or debt suspen-
sion coverage in the event of the loss of
life, health, or income or in case of ac-
cident may be excluded from the fi-
nance charge, whether or not the cov-
erage is insurance, if the following con-
ditions are met:

(1) The debt cancellation or debt sus-
pension agreement or coverage is not
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required by the creditor, and this fact
is disclosed in writing;

(ii) The fee or premium for the initial
term of coverage is disclosed in writ-
ing. If the term of coverage is less than
the term of the credit transaction, the
term of coverage also shall be dis-
closed. The fee or premium may be dis-
closed on a unit-cost basis only in
open-end credit transactions, closed-
end credit transactions by mail or tele-
phone under §1026.17(g), and certain
closed-end credit transactions involv-
ing a debt cancellation agreement that
limits the total amount of indebted-
ness subject to coverage;

(iii) The following are disclosed, as
applicable, for debt suspension cov-
erage: That the obligation to pay loan
principal and interest is only sus-
pended, and that interest will continue
to accrue during the period of suspen-
sion.

(iv) The consumer signs or initials an
affirmative written request for cov-
erage after receiving the disclosures
specified in this paragraph, except as
provided in paragraph (d)(4) of this sec-
tion. Any consumer in the transaction
may sign or initial the request.

(4) Telephone purchases. If a consumer
purchases credit insurance or debt can-
cellation or debt suspension coverage
for an open-end (not home-secured)
plan by telephone, the creditor must
make the disclosures under paragraphs
(d)(Q)@A) and (ii) or (d)(3)(i) through (iii)
of this section, as applicable, orally. In
such a case, the creditor shall:

(i) Maintain evidence that the con-
sumer, after being provided the disclo-
sures orally, affirmatively elected to
purchase the insurance or coverage;
and(ii) Mail the disclosures under para-
graphs (d)(1)(A) and {di) or (d)(B){)
through (iii) of this section, as applica-
ble, within three business days after
the telephone purchase.

(e) Certain security interest charges. If
itemized and disclosed, the following
charges may be excluded from the fi-
nance charge:

(1) Taxes and fees prescribed by law
that actually are or will be paid to pub-
lic officials for determining the exist-
ence of or for perfecting, releasing, or
satisfying a security interest.

(2) The premium for insurance in lieu
of perfecting a security interest to the
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extent that the premium does not ex-
ceed the fees described in paragraph
(e)(1) of this section that otherwise
would be payable.

(3) Taxes on security instruments. Any
tax levied on security instruments or
on documents evidencing indebtedness
if the payment of such taxes is a re-
quirement for recording the instru-
ment securing the evidence of indebt-
edness.

(f) Prohibited offsets. Interest, divi-
dends, or other income received or to
be received by the consumer on depos-
its or investments shall not be de-
ducted in computing the finance
charge.

EFFECTIVE DATE NOTE: At 81 FR 84369, Nov.
22, 2016, §1026.4 was amended by revising
paragraphs (b)(2), (¢)(3), and (c)(4), and by
adding paragraph (b)(11), effective Oct. 1,
2017. For the convenience of the user, the
added and revised text is set forth as follows:

§1026.4 Finance charge.

* * *

(b) * % %

(2) Service, transaction, activity, and car-
rying charges, including any charge imposed
on a checking or other transaction account
(except a prepaid account as defined in
§1026.61) to the extent that the charge ex-
ceeds the charge for a similar account with-
out a credit feature.

* * * * *

(11) With regard to a covered separate cred-
it feature and an asset feature on a prepaid
account that are both accessible by a hybrid
prepaid-credit card as defined in §1026.61:

(i) Any fee or charge described in para-
graphs (b)(1) through (10) of this section im-
posed on the covered separate credit feature,
whether it is structured as a credit sub-
account of the prepaid account or a separate
credit account.

(ii) Any fee or charge imposed on the asset
feature of the prepaid account to the extent
that the amount of the fee or charge exceeds
comparable fees or charges imposed on pre-
paid accounts in the same prepaid account
program that do not have a covered separate
credit feature accessible by a hybrid prepaid-
credit card.

() * * *

(3) Charges imposed by a financial institu-
tion for paying items that overdraw an ac-
count, unless the payment of such items and
the imposition of the charge were previously
agreed upon in writing. This paragraph does
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not apply to credit offered in connection
with a prepaid account as defined in §1026.61.

(4) Fees charged for participation in a cred-
it plan, whether assessed on an annual or
other periodic basis. This paragraph does not
apply to a fee to participate in a covered sep-
arate credit feature accessible by a hybrid
prepaid-credit card as defined in §1026.61, re-
gardless of whether this fee is imposed on
the credit feature or on the asset feature of
the prepaid account.

* *

Subpart B—Open-End Credit

§1026.5 General
ments.

(a) Form of disclosures—(1) General. (1)
The creditor shall make the disclosures
required by this subpart clearly and
conspicuously.

(ii) The creditor shall make the dis-
closures required by this subpart in
writing, in a form that the consumer
may keep, except that:

(A) The following disclosures need
not be written: Disclosures under
§1026.6(b)(3) of charges that are im-
posed as part of an open-end (not home-
secured) plan that are not required to
be disclosed under §1026.6(b)(2) and re-
lated disclosures of charges under
§1026.9(c)(2)(ii1)(B); disclosures under
§1026.9(c)(2)(vi); disclosures under
§1026.9(d) when a finance charge is im-
posed at the time of the transaction;
and disclosures under §1026.56(b)(1)(1).

(B) The following disclosures need
not be in a retainable form: Disclosures
that need not be written under para-
graph (a)(1)(ii)(A) of this section; dis-
closures for credit and charge card ap-
plications and solicitations under
§1026.60; home-equity disclosures under
§1026.40(d); the alternative summary
billing-rights statement under
§1026.9(a)(2); the credit and charge card
renewal disclosures required under
§1026.9(e); and the payment require-
ments under §1026.10(b), except as pro-
vided in §1026.7(b)(13).

(iii) The disclosures required by this
subpart may be provided to the con-
sumer in electronic form, subject to
compliance with the consumer consent
and other applicable provisions of the
Electronic Signatures in Global and
National Commerce Act (E-Sign Act)
(15 U.S.C. 7001 et seq.). The disclosures

disclosure require-
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required by §§1026.60, 1026.40, and 1026.16
may be provided to the consumer in
electronic form without regard to the
consumer consent or other provisions
of the E-Sign Act in the circumstances
set forth in those sections.

(2) Terminology. (i) Terminology used
in providing the disclosures required by
this subpart shall be consistent.

(ii) For home-equity plans subject to
§1026.40, the terms finance charge and
annual percentage rate, when required
to be disclosed with a corresponding
amount or percentage rate, shall be
more conspicuous than any other re-
quired disclosure. The terms need not
be more conspicuous when used for
periodic statement disclosures under
§1026.7(a)(4) and for advertisements
under §1026.16.

(iii) If disclosures are required to be
presented in a tabular format pursuant
to paragraph (a)(3) of this section, the
term penalty APR shall be used, as ap-
plicable. The term penalty APR need
not be used in reference to the annual
percentage rate that applies with the
loss of a promotional rate, assuming
the annual percentage rate that applies
is not greater than the annual percent-
age rate that would have applied at the
end of the promotional period; or if the
annual percentage rate that applies
with the loss of a promotional rate is a
variable rate, the annual percentage
rate is calculated using the same index
and margin as would have been used to
calculate the annual percentage rate
that would have applied at the end of
the promotional period. If credit insur-
ance or debt cancellation or debt sus-
pension coverage is required as part of
the plan, the term required shall be
used and the program shall be identi-
fied by its name. If an annual percent-
age rate is required to be presented in
a tabular format pursuant to para-
graph (a)(3)(1) or (a)(3)(iii) of this sec-
tion, the term fired, or a similar term,
may not be used to describe such rate
unless the creditor also specifies a time
period that the rate will be fixed and
the rate will not increase during that
period, or if no such time period is pro-
vided, the rate will not increase while
the plan is open.
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